
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  02/16/2023 
 

 

1 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
 

   

    

1. 9:00 AM CASE NUMBER:  C22-00584 
CASE NAME:  DUBY VS. LEWIS 
 HEARING ON DEMURRER TO:  DEMURRER TO CROSS COMPLAINT OF DUBY FILED BY BRADLEY 
LEWIS ON 12/05/22  
FILED BY: LEWIS, BRADLEY 
*TENTATIVE RULING:* 
 
 Plaintiffs/Cross-Defendants’ demurrer to the Eleventh Cause of Action for Unlawful Detainer 
in Bradley Lewis’ Cross-Complaint is overruled as moot. During the pendency of this hearing on the 
demurrer, Plaintiffs/Cross-Defendants surrendered possession of the property on December 11, 
2022. 

Background 

 In 2011, Plaintiffs William Duby and Rachelle Duby entered into a written residential lease 
with Defendant Bradley Lewis.  The single-family rental property is located at 126 Ivy Drive in Orinda.  
The couple lived in the property with their two children since that time until they vacated the 
property on December 11, 2022. Plaintiffs allege a significant mold problem existed throughout their 
tenancy, and Defendant was aware of the problem but failed to remediate the problem. The Dubys 
claim that, because of serious habitability issues, the leasehold was worth substantially less than the 
rent they paid.  
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 When the pandemic hit, Plaintiffs suffered significant income loss, and fell behind in the rent 
in May, 2020.  Plaintiffs allege that between May, 2020 and September 2021, Defendant engaged in a 
pattern of harassment against the Dubys to pressure them to vacate the property, despite the 
Federal, State, and local Covid-19 protections. On March 28, 2022, Plaintiffs filed this action for 
tenant harassment and common law retaliation, interference with quiet enjoyment, nuisance, 
landlord retaliation, and trespass.   

 On September 2, 2022, Defendant Lewis filed a cross-complaint against the Dubys and Sandra 
Fink for breach of contract and unlawful detainer, among several other causes of action.  Fink is a co-
signor and guarantor on the lease. 

 Cross-Complainant alleges the Dubys were consistently late with the rent virtually every 
month since April 2011. Cross-Complainant alleges the Dubys have not paid the April 1, 2022 rent.  
Cross-complainant filed this action for breach of contract, negligence, negligent infliction of emotional 
distress, among other causes of action, including unlawful detainer.   

Demurrer 

 Pursuant to Code of Civil Procedure § 430.10(e), Cross-defendants William Duby, Rachelle 
Duby, and Sandra Fink demur to the Eleventh Cause of Action for Unlawful Detainer in the cross-
complaint on the ground the claim is premature, and fails to state a cause of action.   

Legal Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)   

 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. 
Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any theory, 
regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is 
good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

11th Cause of Action (Unlawful Detainer) 

 On or about August 18, 2022, Cross-Complainant served the Dubys with a 60-day notice to 
vacate.  The Dubys failed to vacate the property by the notice’s expiration date of October 31, 2022.   

 Cross-Defendants demur on the ground the unlawful detainer action was commenced 
prematurely.  “The unlawful detainer action must be commenced after the notice period expires.  The 
tenancy is not terminated upon the giving of the notice but upon the expiration of the period therein 
specified. (Civ. Code, § 1946.)”  (Nicolaysen v. Pacific Home (1944) 65 Cal.App.2d 769, 773.) Here, the 
cross-complaint was filed on September 2, 2022.   

 Additionally, Cross-Defendants expected possession will be returned to Cross-Complainant 
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prior to hearing of this motion.  If possession is no longer an issue, the unlawful detainer action is 
moot. 

 In the Opposition, Cross-Complainant Lewis argues that he was required to file the cross-
complaint on or about September 2, 2022 because the Dubys had filed a complaint.  Cross-
Complainant argues he was legally required to assert the unlawful detainer claim as a compulsory 
cross-claim under Code of Civil Procedure section 426.30, subdivision (a).  Section 426.30 provides: 

Except as otherwise provided by statute, if a party against whom a complaint has 
been filed and served fails to allege in a cross-complaint any related cause of action 
which (at the time of serving his answer to the complaint) he has against the plaintiff, 
such party may not thereafter in any other action assert against the plaintiff the 
related cause of action not pleaded. 

 Additionally, Cross-Complainant argues that Plaintiffs did not surrender possession of the 
property until December 11, 2022, long after expiration of the 60-day notice.  Cross-Complainant 
argues he is now entitled to a judgment for possession under the unlawful detainer claim.  Cross-
Complainant maintains he has a right to judgment of possession against Plaintiffs, and he requests 
leave to amend to re-assert the unlawful detainer action to obtain a judgment for possession. 

Ruling on the Demurrer 

 The demurrer to the Eleventh Cause of Action for Unlawful Detainer is overruled as moot.  
“[T]the purpose of an unlawful detainer action is to recover possession of the premises for the 
landlord.  Since an action in unlawful detainer involves a forfeiture of the tenant's right to possession, 
one of the matters that must be pleaded and proved for unlawful detainer is that the tenant remains 
in possession of the premises.”  (Briggs v. Electronic Memories & Magnetics Corp. (1975) 53 
Cal.App.3d 900, 906.) The rationale for giving the landlord a speedy and summary remedy evaporates 
when the possession is surrendered to the landlord. (Union Oil Company  v. Chandler (1970) 4 
Cal.App.3d 716, 722, disapproved on other grounds in Green v. Superior Court of San Francisco (1974) 
10 Cal.3d 616, 633, fn. 19.)  

 Here, the Defendant admits the Dubys surrendered possession of the rental property on 
December 11, 2022.  The issue of possession is no longer an issue.  Since Plaintiffs surrender the 
property, Lewis’ remedy is an action for damages and rent. (Briggs v. Electronic Memories & 
Magnetics Corp. (1975) 53 Cal.App.3d 900, 906.)  

 The authorities cited by Defendant in the Opposition do not support Defendant’s assertion 
that he is entitled to a judgment of possession. “Once the tenant surrenders possession, the unlawful 
detainer becomes an ‘ordinary civil action.’ At that point, a landlord is no more entitled to 
"protection" from the normal legal process than any other civil litigant.” (Medford v. Superior 
Court (1983) 140 Cal.App.3d 236, 240.)  The proper remedy is set forth in Civil Code § 1952.3. “Civil 
Code section 1952.3 contains procedures for converting an unlawful detainer to "an ordinary civil 
action" after the possession issue becomes moot by surrender, but preserves the landlord's option to 
pursue a separate action.  (Northrop Corp. v. Chaparral Energy (1985) 168 Cal.App.3d 725, 729-730.)  
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2. 9:00 AM CASE NUMBER:  C22-00584 
CASE NAME:  DUBY VS. LEWIS 
 *HEARING ON MOTION IN RE:  MOTION FILED TO STRIKE PUNITIVE DAMAGES ALLEGATIONS IN 
CROSS-COMPLAINT  
FILED BY:  
*TENTATIVE RULING:* 
 
 Cross-Defendants William Duby, Rachelle Duby, and Sandra Fink’s Motion to Strike Punitive 
Damage Allegations is granted in its entirety. 
 
Motion 

 Pursuant to Code of Civil Procedure sections 435 and 436, Plaintiffs/Cross-Defendants move 
to strike all requests for exemplary and/or punitive damages in the   cross-complaint.  Plaintiffs/Cross-
Defendants also seek to strike the following allegations: 

The conduct of CROSS-DEFENDANTS, and each of them, as set forth herein constitutes 
fraud, oppression or malice, in conscious disregard of CROSS-COMPLAINANT’s rights, 
and thus constitutes willful and despicable conduct, thereby entitling CROSS-
COMPLAINANT to an award of punitive and exemplary damages in an amount to be 
shown according to proof at the time of trial. 

The allegation is found in Paragraphs 40, 45, 58, 67, 76, and 80.  Cross-defendants also seek to strike 
the Prayer for Relief in the cross-complaint for punitive damages. 

 Cross-Complainant seeks punitive damages against Cross-Defendant Fink for causes of action 
based upon intentional misrepresentation (5th C/A), negligent misrepresentation (6th C/A), and 
rescission (8th C/A). Cross-Complainant alleges that prior to entering into the agreement, Lewis relied 
on Fink’s representation that she would be a guarantor and that this representation false and/or 
fraudulent. (Cross-complaint ¶¶ 51-55; 60; 78-79.) Cross-complainant also makes punitive damages 
allegations in the 2nd Cause of Action for Negligence and 7th C/A for false promise against all Cross-
Defendants for making a promise to vacate the property by May 2022 and failing to do so. 

 Cross-Defendants move to strike the punitive damage allegations on several grounds.  First, 
punitive damages are not available on actions arising from breach of contract. Here, the relevant 
claims are based in contract. The cross-complaint alleges Cross-Defendants failed to pay rent as 
required under the lease.   

 Secondly, Cross-Defendants argue the fraud allegations are not pled specifically.  The general 
and conclusory allegations do not suffice.  (See Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) 
The only factual allegation of fraud/misrepresentation against Fink in the cross-complaint is she 
signed a guaranty. Defendants argue this simply a restatement of the breach of contract claim.   

 Next, Cross-Defendants argue the negligence-based claims do not support punitive damages.  

  Finally, Cross-Defendants argue the cross-complaint does not allege specific facts justifying 
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recovery of punitive damages. Cross-Defendants maintain the allegations do not meet the threshold 
required for a punitive damage claim.  With respect to Cross-Defendant Fink, the cross-complaint 
merely alleges that in 2011 she was a guarantor of a 2-year lease.  As to the Dubys, Cross-
Complainant claims they did not pay rent owed in the 11th year of their lease.  Cross-Defendants 
argue these allegations do not provide a basis for recovery of punitive damages. 

    In the Opposition, Cross-Complainant argues punitive damages are available for the non-
contract based causes of action alleged in the cross-complaint such as the causes of action for 
negligence, negligent infliction of emotional distress, intentional misrepresentation, negligent 
misrepresentation and false promise.   

 Cross-Complainant argues he has alleged specific allegations of fraud against Sandra Fink.  
Specifically, Cross-Complainant points to a letter from Cross-Defendant Sandra Fink wherein she 
represented, prior to signing the lease, “I am fully aware of my responsibility as a co-signor on the 
lease for the Dubys.” (Cross-Complaint, Ex. A.) Cross-Complainant alleges Fink made false 
representations to Cross-Complainant to induce him to enter into a lease agreement.  Cross-
Complainant argues this is sufficient for actionable fraud against Fink and all Cross-Defendants. 

 As to the Dubys, Cross-Complainant argues Cross-Defendants engaged in a pattern of 
continuous misconduct that demonstrate fraud, oppression, or malice. He points to the Dubys’ 
consistent late rent payments; failure to pay monthly rent beginning on April 1, 2022; multiple false 
promises to vacate the property; failing to notify landlord, in writing, of the mold growth; the Dubys’ 
unwillingness to commit to a move-out date; hiring a mold consultant, when they could not allegedly 
pay their rent; and refusing to vacate the property after an industrial hygienist advised them to do so. 

Ruling on Motion to Strike 

 The adequacy of the punitive damage allegations is tested by a motion to strike.      
(Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 164.) A court may strike any "irrelevant, false 
or improper matter inserted in any pleading" or any part of a pleading "not drawn or filed in 
conformity with the laws of this state, a court rule, or an order of the court." (CCP §436.) Here, the 
allegations in the cross-complaint are not sufficient to state a prima facie claim for punitive damages, 
therefore they are stricken.   

 “In order to survive a motion to strike an allegation of punitive damages, the ultimate facts 
showing an entitlement to such relief must be pled by a plaintiff.”  (Clauson v. Superior Court (1998) 
67 Cal.App.4th 1253, 1255.)  “In order to state a prima facie claim for punitive damages, a complaint 
must set forth the elements as stated in the general punitive damage statute, Civil Code section 
3294.” (Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.)  “These 
statutory elements include allegations that the defendant has been guilty of oppression, fraud or 
malice.” (Ibid.)   

 ‘Malice’  is defined in the statute as conduct ‘intended by the defendant to 
cause injury to the plaintiff or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of others.’  
‘Oppression’ means despicable conduct that subjects a person to cruel and unjust 
hardship in conscious disregard of that person's rights.  ‘Fraud’  is an intentional 
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misrepresentation, deceit, or concealment of a material fact known to the 
defendant with the intention on the part of the defendant of thereby depriving a 
person of property or legal rights or   otherwise causing injury.” (Civ. Code, § 3294, 
subd. (c)(3).) 
 

(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.)  

 “Despicable conduct” was added by the 1987 Reform Act.  “T]he statute's reference to 
"despicable" conduct seems to represent a new substantive limitation on punitive damage 
awards. Used in its ordinary sense, the adjective "despicable" is a powerful term that refers to 
circumstances that are "base," "vile," or "contemptible."  
(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)     

 “The mere allegation an intentional tort was committed is not sufficient to warrant an award 
of punitive damages. [Citation.]   Not only must there be circumstances of oppression, fraud or 
malice, but facts must be alleged in the pleading to support such a claim.  (Grieves v. Superior 
Court (1984) 157 Cal.App.3d 159, 166.)   The cross-complaint does not contain factual allegations to 
show circumstances of fraud, oppression, or malice. 

 First, the breach of contract cause of action does not support a claim of punitive damage in 
the absence of an independent tort. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316; Huy Fong 
Foods, Inc. v. Underwood Ranches, LP (2021) 66 Cal.App.5th 1112, 1126.) Punitive damages may not 
be awarded in connection with a breach of contract no matter how gross or willful.  (Myers Building 
Industries, Ltd. v. Interface Technology, Inc. (1993) 13 Cal.App.4th 949, 962.)  Here, the allegations 
against the Dubys for late payment and failure to pay rent do not support claim for punitive damages. 

 Cross-Complainant’s Second, Third, and Sixth Causes of Action is based on negligent conduct.   
Cross-Complainant argues the negligent-based theories of liability support the claim for punitive 
damages.  The Court disagrees. “Conduct which may be characterized as unreasonable, negligent, 
grossly negligent or reckless does not satisfy the highly culpable state of mind warranting punitive 
damages.”  (Woolstrum v. Mailloux (1983) 141 Cal.App.3d Supp. 1, 10.) “The cases 
interpreting section 3294 make it clear that in order to warrant the allowance of punitive damages 
the act complained of must not only be willful in the sense of intentional, but it must also be 
accompanied by aggravating circumstances, amounting to malice.”  (Ebaugh v. Rabkin (1972) 22 
Cal.App.3d 891, 894.) Moreover, courts have specifically held, “Punitive damages are not recoverable 
for negligent misrepresentation.” (Delos v. Farmers Group, Inc. (1979) 93 Cal.App.3d 642, 656.) 

 As to the alleged intentional misconduct, Cross-Complainant alleges the Dubys made late 
payments of rent, failed to move out or give a move out date, and failed to vacate when promised. 
Cross-Complainant has not alleged facts demonstrating circumstances amounting to malice or 
oppression. “The malice required implies an act conceived in a spirit of mischief or with criminal 
indifference towards the obligations owed to others. There must be an intent to vex, annoy or injure. 
Mere spite or ill will is not sufficient; and mere negligence, even gross negligence is not sufficient to 
justify an award of punitive damages.”  (Ebaugh v. Rabkin (1972) 22 Cal.App.3d 891, 894. ) 

 Cross-complainant insists that the fraud allegations against Sandra Fink are sufficient for 
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punitive damages.  The Court disagrees.  “To maintain an action for deceit based on a false promise, 
one must specifically allege and prove, among other things, that the promisor did not intend to 
perform at the time he or she made the promise and that it was intended to deceive or induce the 
promisee to do or not do a particular thing.” (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 159.)  “A promise of future conduct is actionable as fraud only if made without a 
present intent to perform. ( Civ. Code, § 1710.)”  (Magpali v. Farmers Group (1996) 48 Cal.App.4th 
471, 481.)  "'A declaration of intention, although in the nature of a promise, made in good faith, 
without intention to deceive, and in the honest expectation that it will be fulfilled, even though it is 
not carried out, does not constitute a fraud. [Citation.]' [Citation.] Moreover, 'something more than 
nonperformance is required to prove the defendant's intent not to perform his promise.' [Citations.]” 
(Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 481, internal quotation marks omitted.) There 
are no facts alleged that Fink did not intend to perform when she signed the guarantor in 2011.  The 
only allegation is she did not perform in April 2022, 11 years after the promise was made.  There are 
no facts supporting the intent not to perform when the promise was made. 

 Cross-complainants’ factual allegations are not sufficient to establish a prima facie claim for 
punitive damages.  They are stricken without leave to amend. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  PANDEY VS. SITAULA 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION FOR AN ORDER REQUIRING PLAINTIFFS TO 
FURNISH A BOND FILED BY DEFS ON 12/02/22  
FILED BY: SITAULA, ISHWAR K. 
*TENTATIVE RULING:* 
 

The Motion of Defendants Ishwar K. Situala, et al., for an Order Requiring Plaintiffs Anil 

Pandey, et al., to Furnish a Bond, pursuant to Corporations Code section 5710, is denied without 

prejudice.  

Background 

Plaintiffs are Nepali Community Center (“NCC”) and Anil Pandey and Yagya Shrestha, 

individually, and as members of Nepali Association of Northern California (“NANC”). Defendants are 

Ishwar Sitaula, Kailesh Thapa, Killeshwor Malla, Preetesh Karki, Rabindra Kumar Rai and NANC. The 

operative complaint is the First Amended Complaint filed on August 19, 2022 (“FAC”). 

Plaintiffs allege that NCC is a nonprofit public benefit corporation organized in 2020. (FAC, ¶ 

3) They allege that NANC is a nonprofit public benefit entity organized in 1997 and all individual 

defendants other than Rai are its current corporate officers. (Id., ¶¶ 4-10, 18.) In 2016 there was a 

predecessor to NCC, also called the Nepali Community Center, which was formed in July 2013 and 

dissolved in May 2017. (Id. ¶ 24.) The FAC refers to this dissolved entity as NCC1. Plaintiffs allege that 

NCC is NCC1’s successor-in-interest regarding the matters alleged in the complaint. (Id., ¶28.) 
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NCC1 and NANC executed an Amended Memorandum of Understanding (“AMOU”) on August 

14, 2016 pursuant to which the parties agreed to raise funds to purchase property on which to build a 

Nepali community center. (FAC, ¶ 24.) The parties agreed the property would be titled in NANC’s 

name for convenience only to take advantage of its tax-exempt status. (Id., ¶¶ 25-26.) Plaintiffs allege 

that after close of escrow in 2018, NANC raised construction funds “in the name of NCC1.” (Id., ¶26.) 

In July 2019 NCC1 sought certain information from NANC, including an accounting of the funds raised 

to build the community center, but NANC refused to provide an accounting. (Id. ¶¶ 27, 29. ) Plaintiffs 

allege that the failure to provide the requested information and an accounting necessitated this 

action.  

Plaintiffs assert the following causes of action against Defendants: (1) Breach of Contract 

(NANC only); (2) Declaratory Relief (all Defendants); and (3) Accounting (all Defendants). Plaintiffs 

pray for the “return of all monies.” (Prayer, ¶ 6.) 

Judicial Notice  

Defendants request judicial notice of various documents filed in the case, including 

declarations filed in connection with an earlier motion for injunction. The unopposed judicial notice 

request is granted, but the Court does not take judicial notice of the truth of any facts stated in the 

declarations. (Bach v. McNelis (1989) 207 Cal.App.3d 852, 865.) 

Analysis  

Corporations Code section 5710 permits members of a nonprofit public benefit corporation 

to maintain a derivative action if certain conditions are met. Corporations Code section 5710(b) 

provides: "No action may be instituted or maintained in the right of any corporation by any member 

of such corporation unless both of the following conditions exist: [¶] (1) The plaintiff alleges in the 

complaint that plaintiff was a member at the time of the transaction or any part thereof of which 

plaintiff complains; and [¶] (2) The plaintiff alleges in the complaint with particularity plaintiff's efforts 

to secure from the board such action as plaintiff desires, or the reasons for not making such effort, 

and alleges further that plaintiff has either informed the corporation or the board in writing of the 

ultimate facts of each cause of action against each defendant or delivered to the corporation or the 

board a true copy of the complaint which plaintiff proposes to file." 

To summarize, there must have been an adequate presuit demand made by the complaining 

party to the board, or allegations specifying the reasons for not making such a demand. (Bader v. 

Anderson (2009) 179 Cal.App.4th 775, 793 [applying nearly identical wording of Corp. Code, § 800, 

subd. (b)(2)]). The pleading must set forth the requisite facts with “particularity.” (Corp. Code § 5710, 

subd. (b)(2).) A failure to comply with the requirements of a derivative action statute deprives the 

litigant of standing. (Nelson v. Anderson (1999) 72 Cal.App.4th 111.) 

Defendants move for an order requiring Plaintiffs to post a $50,000 bond under Corporations 

Code section 5710(a), which provides “[w]ithin 30 days of being served with a summons, the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  02/16/2023 
 

 

9 

 

defendant may move for a bond based on one or both of the following grounds: (1) "there is no 

reasonable possibility that the prosecution of the cause of action alleged in the complaint against the 

moving party will benefit the corporation or its members, economically or otherwise," and (2) "[t]hat 

the moving party, if other than the corporation, did not participate in the transaction complained of 

in any capacity." (Corp. Code, § 5710(c).)  

The motion is denied without prejudice for two reasons. First, as Defendants argued in their 

demurrer, Plaintiffs do not adequately plead their standing to pursue a derivative action. The motion 

for a bond is premature until such time as Plaintiffs have done so. 

Second, it is not clear to the Court that Plaintiffs’ claims are, in fact, derivative in nature.  

" '[T]he action is derivative, i.e., in the corporate right, if the gravamen of the complaint is 

injury to the corporation, or to the whole body of its stock and property without any severance or 

distribution among individual holders, or it seeks to recover assets for the corporation or to prevent 

the dissipation of its assets.' " (Jara v. Supreme Meats, Inc. (2004) 121 Cal.App.4th 1238, 1254.) 

" 'The stockholder's individual suit, on the other hand, is a suit to enforce a right against the 

corporation which the stockholder possesses as an individual.' " For example, " '[i]f the injury is one to 

the plaintiff as a stockholder and to him individually, and not to the corporation, as where the action 

is based on a contract to which he is a party, or on a right belonging severally to him, or on a fraud 

affecting him directly, it is an individual action.' " (Schrage v. Schrage (2021) 69 Cal.App.5th 126, 150.) 

In their first cause of action for breach of contract, Plaintiffs allege that “NCC, as successor to 

NCCI, was the intended beneficiary for Defendant NANC acquiring the Subject Property and for 

ongoing efforts to secure funds on behalf of NCC” and further that “NANC has refused to act in good 

faith to respond to basic requests regarding funds secured on behalf of NCC or acknowledge 

obligations to NCC.” (FAC ¶¶ 31, 33.) The gravamen of this cause of action injury to NCC, not NANC. 

This is not in the nature of a derivative claim.  

In the second cause of action for declaratory relief, Plaintiffs seek a declaration of the rights 

and duties of the parties regarding ownership of the property and donated funds, with Plaintiffs 

taking the position that the property and funds belong to NCC. (FAC, ¶¶ 39-42.)  At paragraph 44, 

Plaintiffs allege that “unless and until Defendants’ wrongful conduct in holding the funds and 

property is enjoined and restrained by order of this Court, Defendants’ actions will cause great and 

irreparable injury to the Plaintiffs. Despite reference to Corporations Code section 5142, the 

allegations supporting this cause of action (and others in the FAC) make it appear the “Plaintiffs” 

allegedly injured are NCC, Pandey and Shrestha. Plaintiffs do not seek to recover on behalf of NANC, 

but on their own behalf. This does not describe a derivative claim. 
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In their third cause of action for accounting, the Plaintiffs allege: 

47. Per the terms of the AMOU, NANC has secured funds on behalf of NCC for [the] 

purposes of purchasing the Subject Property and for other purposes but have failed to 

account for these funds. Plaintiffs have demanded on several occasions to Defendants to give 

an accounting of all donations received, and the monies spent on various activities, including 

purchase of raffle lottery tickets, amounts paid to Priests without receipts, gifts and prizes 

distributed, but Defendants have failed and refused to respond to the said request[s], and 

therefore have committed an unlawful and unfair act.  

48. Plaintiffs have demanded on several occasions to Defendants to refund donations 

received from Plaintiffs as they have not given the accounting of the monies spent on various 

activities, but Defendants have failed and refused to give accounting or refund the monies 

received from Plaintiffs. Accordingly, Plaintiffs seek an accounting from Defendants.   

The direct nature of this cause of action is amplified in a declaration filed in opposition by Anil 

Pandey, who states that he personally donated $25,000 to build the community center and others 

donated at least $300,000. Pandey states that land on which to build the center was purchased in 

2018, but as for its construction, “there appears to be no viable path forward.” Pandey feels he has 

been “duped” because as a donor of $25,000 he should have been named the Honorary Board of 

Trustees and was not (though Defendants dispute this). In their accounting cause of action, Plaintiffs 

allege that they have demanded a refund of their donations. In this cause of action the alleged 

wrongdoing consisting of refusal to provide individual members Pandey and Shrestha with requested 

access to books and records and a refund of monies donated by them. This, too, appears to be a 

direct claim.  

Order 

The bond provision in Corporations Code section 5710(c) applies only to actions "instituted or 

maintained in the right of any corporation by any member of such corporation." (Corp. Code § 

5710(b).) The Court has carefully reviewed the FAC and the relief Plaintiffs appear to seek is for 

alleged damage to themselves. Further, as Defendants successfully argued in their demurrer, Plaintiffs 

have yet to adequately allege standing to bring a cause of action under section 5710. The Court 

concludes that Plaintiffs are not required to post a bond at this time because they have not pled 

derivative claims. Plaintiffs have requested leave to amend in response the demurrer and leave is 

granted. Addressing whether a bond is appropriate under this section is premature.  

 The motion is denied. The Court’s order is without prejudice to Defendants’ ability to renew 
should Plaintiffs assert a derivative claim and demonstrate that they have standing to pursue it. 
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4. 9:00 AM CASE NUMBER:  C22-01853 
CASE NAME:  TOSUN VS. CALIFORNIA CASCADE INDUS. 
 *HEARING ON MOTION IN RE:  MOTION TO SET ASIDE DEFAULT FILED BY CALIFORNIA CASCADE 
INDUSTRIES, INC ON 11/30/22  
FILED BY:  
*TENTATIVE RULING:* 
 
California Cascade Industries’ (“CCI”) motion to set aside the default is granted for the reasons cited 
in the moving papers. CCI to file and serve the proposed answer attached to the motion on or before 
February 28, 2023. 
 
The Court is admonishing Plaintiff’s counsel for failure to agree to set aside the default.  The 
Complaint was filed on August 21, 2022.  The Court records reveal that CCI was served on October 24, 
2022.  The proof of service was filed with the Court on October 28, 2022, and default taken on 
November 28, 2022.  According to CCI, Plaintiffs filed a Request for Default on November 25, 2022. 
On November 29, 2022, counsel for CCI called counsel for plaintiff, Robert Kissel, and asked he set 
aside the default. Mr. Kissel did not agree to do so. On November 30, 2022, counsel for CCI emailed 
Mr. Kissel, citing case law indicating setting aside a default under these circumstances was 
mandatory, and included a Request to Set Aside Default for Mr. Kissel’s signature. Mr. Kissel did not 
agree to sign the Request.  Plaintiff has not filed an opposition, hereby conceding the mandatory set 
aside.  Plaintiff counsel’s behavior creating unnecessary work for counsel and the Court lacks 
professionalism.  
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 *HEARING ON MOTION IN RE:  ANTI-SLAPP MOTION TO STRIKE FACC OF BAY AREA CAR RENTAL 
CCP 425.16 FILED BY GABRIEL HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 
Continued by the Court to March 9, 2023. Cross-Complainants’ counsel has stated that he is 
unavailable for the current hearing date.  (See filing on 2/3/23.) 
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6. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 *HEARING ON MOTION IN RE:  ANTI-SLAPP MOTION TO STRIKE FACC OF SATHRI AND FOR ATTY 
FEES CCP 425.16 FILED BY GABRIEL HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 
Continued by the Court to March 9, 2023. Cross-Complainants’ counsel has stated that he is 
unavailable for the current hearing date.  (See filing on 2/3/23.) 
 

 

  

    

7. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 HEARING ON DEMURRER TO:  DEMURRER TO FACC OF BAY AREA CAR RENTAL FILED BY GABRIEL 
HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 
Continued by the Court to March 9, 2023. Cross-Complainants’ counsel has stated that he is 
unavailable for the current hearing date.  (See filing on 2/3/23.) 
 

 

  

    

8. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 HEARING ON DEMURRER TO:  DEMURRER TO FACC OF JOHN SATHRI FILED BY GABRIEL 
HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 
Continued by the Court to March 9, 2023. Cross-Complainants’ counsel has stated that he is 
unavailable for the current hearing date.  (See filing on 2/3/23.) 
 

 

  

    

9. 9:00 AM CASE NUMBER:  C22-02242 
CASE NAME:  JACK RHIEL VS.  THE BANK OF NEW YORK MELLON 
 HEARING ON DEMURRER TO:  DEMURRER TO COMPLAINT BY DEF BNYM AND SPECIALIZED LOAN 
SERVICING FILED ON 12/5/22  
FILED BY: THE BANK OF NEW YORK MELLON 
*TENTATIVE RULING:* 
 
Before the Court is Defendants The Bank of New York F/K/A The Bank of New York, as Trustee for the 

Luminant Mortgage Trust, Mortgage Pass Through Certificates, Series 2006-1 (“Defendant Bank”); and 
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Specialized Loan Servicing, LLC’s (“Defendant SLS”) demurrer to Plaintiff’s Complaint. The Complaint 

alleges seven causes of action: violations of (1) California Civil Code § 2923.55 and (2) 2923.7; (3) 

Negligence; (4) Negligent Misrepresentation; (5) violation of California Business and Professions Code 

17200 et seq., Unfair Business Practices (the “UCL”); (6) Breach of Covenant of Good Faith and Fair 

Dealing; and (7) Promissory Estoppel. Defendants allege that the Complaint, as a whole, and each of 

the above causes of action separately fails to allege facts sufficient to state a cause of action, 

pursuant to California Civil Code 430.10(e). 

For the following reasons, Defendants’ Demurrer is sustained. Plaintiff is granted leave to amend.   

Defendants’ Request for Judicial Notice ("RJN”) regarding the eight documents recorded in the Contra 

Costa County Recorder’s Office is granted. (Cal. Evid. Code 452(h); Fontenot v. Wells Fargo Bank, N.A. 

(2011) 198 Cal.App.4th 256, 265.)  

Plaintiff’s objection to the RJN with respect to exhibits 2, 4, and 5 is overruled. 

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550), but the 
plaintiff must set forth the essential facts of his or her case “with reasonable precision and with 
particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099 (“Doheny”).)  

Legal conclusions are insufficient. (Doheny at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the 
truth of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, 
or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 
311, 318.)  

Factual Allegations 

Plaintiff Jack Rhiel is the owner of real property located at 1121 Newhaven Place, Concord, California. 
(“Property”). (¶4.) On or about December 13, 2005 Plaintiff executed a Promissory Note and Deed of 
Trust in connection with a loan he received in the amount of $1,140,496.00. (¶11.) The Deed of Trust 
was recorded in the Contra Costa County Recorder’s Office against the Property. (Ibid.) The Loan was 
assigned/transferred a number of times, most recently with Defendant Bank. (¶12.)  

From 2008 to 2018, Plaintiff defaulted on the loan a number of times, resulting in notices of default 
and notices of trustee’s sales being recorded in 2008, 2010, and 2018. (RJN Exs. 2-6.) Those notices 
were eventually rescinded, and the sale did not take place.  

On or about March 1, 2019, Plaintiff entered into a loan modification agreement with Defendant SLS. 
(¶13.) In March 2020, Defendant SLS began to communicate with Plaintiff regarding a Covid mortgage 
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relief program. (¶15.) Plaintiff enrolled in the program. On April 18, 2022, non-moving Defendant 
Quality Loan Service Corporation (“Quality”) executed a Notice of Default and Election to Sell and 
recorded same. (¶16.) On September 20, 2022, a Notice of Trustee Sale was recorded, setting a 
trustee’s sale for October 25, 2022. (¶17.) There is no indication that sale took place. 

Plaintiff alleges that, prior to recording the Notice of Default, the mortgage servicer did not contact 
Plaintiff to assess his financial situation and explore options for Plaintiff to avoid foreclosure in 
violation of CCP 2923.55(b)(2). He alleges that there was no required statement of compliance 
attached to the Notice of Default.  

Analysis 

Civil Code Section 2923.55(b)(2) 

Civil Code Section 2923.55(b)(2) states, in relevant part: 

A mortgage servicer shall contact the borrower in person or by telephone in order to 
assess the borrower’s financial situation and explore options for the borrower to 
avoid foreclosure. During the initial contact, the mortgage services shall advise the 
borrower that he or she has the right to request a subsequent meeting and, if 
requested, the mortgage services shall schedule the meeting to occur within 14 days.  

To begin with, Section 2923.55, on its face, only applies to a “mortgage servicer.” Here, the Complaint 
clearly alleges that SLS is the servicer of Deed of Trust. (¶6.) Defendant Bank is not alleged to be a 
servicer, nor are there any allegations that Bank performs any of the duties of a mortgage servicer as 
defined by Civil Code section 2920.5(a). As such, the demurrer to this cause of action is sustained as 
to Defendant Bank.  

With regard to Defendant SLS, Plaintiff alleges that, prior to the recording of the Notice of Default, SLS 
failed to contact him to assess his financial situation. (¶18.) However, in other portions of the 
Complaint, it is alleged that Plaintiff (1) entered into a loan modification agreement with SLS, and (2) 
had discussions with SLS regarding their Covid mortgage relief program, in which Plaintiff enrolled. 
(¶13, 15.) After the Covid relief program ended, Plaintiff continued to communicate with SLS 
regarding resuming payments and other alternative options to avoid foreclosure. (¶23.) All of these 
discussions necessarily would have needed to relate or include discussions of Plaintiff’s financial 
condition.  

In addition, Plaintiff alleges that the Notice of Default did not include a compliance declaration 
indicating that Defendants contacted Plaintiff before recording the Notice of Default. (¶31.) This 
allegation, however, is contradicted by Ex. C attached to the Complaint (RJN Ex. 11.) Exhibit C is a 
copy of the Notice of Default recorded on April 18, 2022, which includes a “California Declaration of 
Compliance” indicating that the “mortgage servicer has tried with due diligence to contact the 
borrower as required by California Civil Code § 2923.55(f) but has not made contact despite such due 
diligence.” (Complaint Ex. C; RJN Ex. 11.) “[F]acts appearing in exhibits attached to the complaint will 
be accepted as true and, if contrary to allegations in the pleading, will be given precedence.” (Dodd v. 
Citizens Bank of Costa Mesa (1990) 222 Cal.App.3d 1624, 1627 citing Del E. Webb Corp. v. Structural 
Materials Co. (1981) 123 Cal.App.3df 593, 604.)  
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Given the above exhibit, the allegations that such notice was not properly filed is not well taken. In 
addition, the argument that Defendant failed to actually contact Plaintiff to assess his financial 
condition fails as actual contact is not required – only due diligence in attempting to contact the 
borrower is required. (Cal. Civ. Code 2923.55(c).) This only makes sense, as a borrower would just be 
able to not answer the phone to be able to prevent a mortgage servicer from complying with this 
requirement if actual contact were required.  

Based on the above, Defendants’ demurrer to the first cause of action is sustained. (CCP § 430.10(e). 
Plaintiff is given leave to amend. 

 Civil Code § 2923.7  

“When a borrower requests a foreclosure prevention alternative, the mortgage servicer shall 
promptly establish a single point of contact and provide the borrower one or more direct means of 
communication with the single point of contact.” (Cal. Civ. Code § 2923.7(a).) The terms “single point 
of contact” is defined to mean “an individual or team of personnel each of whom has the ability and 
authority to perform the responsibilities” outlined in the statute. (Cal. Civ. Code § 2923.7(e).) These 
include communicating with the borrower regarding the process for applying for an available 
foreclosure prevention alternative and the corresponding deadlines, coordinating receipt of all 
documents received and notifying the borrower of any missing documents, having access to current 
information and being able to inform the borrower of the current status of the foreclosure prevention 
alternative, and having the authority to stop foreclosure proceedings when necessary. (Cal. Civ. Code 
§ 2923.7(b).)  

As with Civil Code section 2923.55, this section applies to “mortgage servicers.” As noted above, 
Defendant Bank is not alleged to be a servicer, nor are there any allegations that Bank performs any 
of the duties of a mortgage servicer as defined by Civil Code section 2920.5(a). As such, the demurrer 
to this cause of action is sustained as to Defendant Bank.  

The Complaint does not allege that Defendants failed to appoint a “single point of contact” (“SPOC”). 
In point of fact, it makes clear that there was a SPOC. (¶¶ 40-41.) Instead, the complaint generally 
alleges that the SPOC “failed to assess Plaintiff for foreclosure alternatives,” (¶40) and that the “the 
SPOC did not have access to individuals with the ability and authority to stop foreclosure proceedings 
when necessary.” (¶41.) These general allegations are contradicted by allegations that SLS did engage 
in discussions with Plaintiff about foreclosure prevention options, but ultimately declined his 
applications and requests. (¶23.)  

With regards to having authority to stop foreclosure proceedings, there were Notices of Default 
recorded in May 2008, January 2018, and April 2022. (RJN Exs. 2, 3, 11.) Along with these, Notices of 
Trustee’s Sale recorded on August 19, 2008, June 18, 2010, April 26, 2018, and September 20, 2022. 
(RJN Exs. 4-6, 12.) None of these sales took place. In fact, there were Notices of Rescission filed in 
2011 and 2018 relating to those sales. In addition, the latest sale scheduled for October 25, 2022 is 
not alleged to have taken place. Thus, someone with authority must have stopped that sale as well. 
Although it is unclear who stopped the trustee sales from going forward, it is clear that an employee 
of Defendants has the authority to stop the foreclosure proceedings and exercised that authority to 
stop the proceedings “when necessary.” (Cal. Civ. Code § 2923.7(b).)  
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In addition to the above, the Complaint fails to allege a ‘material violation’ of section 2923.55. (Cal. 
Civ. Code § 2924.12(b).) “A material violation is one that affected the borrower’s loan obligations, 
disrupted the borrower’s loan-modification process, or otherwise harmed the borrower.” (Billesbach 
v. Specialized Loan Servicing LLC (2021) 63 Cal.App.5th 830, 838.) For example, Plaintiff fails to allege 
that he would have taken any different actions related to seeking loan modification following the 
recording of the Notice of Default. (See e.g. Cornejo v. Ocwen Loan Servicing, LLC (2015 E.D. Cal.) 151 
F.Supp.3d 1102, 1114.) There are no allegations that show that the alleged violation of section 
2923.55 was material. 

Based on the above, Defendants’ demurrer to the second cause of action is sustained. (CCP § 
430.10(e).) Plaintiff is granted leave to amend.  

Negligence 

“The essential elements of a cause of action for negligence are: (1) the defendant’s legal duty of care 
towards the plaintiff; (2) the defendant’s breach of duty – the negligent act or omission; (3) injury to 
the plaintiff as a result of the breach – proximate or legal cause; and (4) damage to the plaintiff.” 
(Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

Establishing a duty of care is the first element in a negligence cause of action. With respect to the 
Bank, the general rule is “that ‘a lender owes no duty of care to a borrower when the lender’s 
involvement in the loan transaction does not exceed its customary role in arms-length lending and 
servicing.’” (Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal.5th 905, 951.) Here, there are no 
allegations that the Bank did anything to exceed its customary role, and thus the complaint fails to 
show the Bank had a duty of care to Plaintiff.  

In addition, the basis of the alleged breach is a violation of Section 2923.7. As discussed above, 
Plaintiff has failed to properly allege a violation of Section 2923.7. As such, this cause of action fails 
for the same reasons as stated above.  

Based on the above, Defendants’ demurrer to the third cause of action is sustained. (CCP § 
430.10(e).) Plaintiff is granted leave to amend. 

Negligent Misrepresentation 

“The essential elements of a count for intentional misrepresentation are (1) a misrepresentation, (2) 

knowledge of falsity, (3) intent to induce reliance, (4) actual and justifiable reliance, and (5) resulting 

damage.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230-31.) “The essential elements of a 

count for negligent misrepresentation are the same except that it does not require knowledge of 

falsity but instead requires a misrepresentation of fact by a person who has no reasonable grounds 

for believing it to be true.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 231.) 

Initially, the Complaint fails to allege a single communication between Plaintiff and Defendant Bank. 

As such, the demurrer to this cause of action is sustained as to Defendant Bank. 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 

element must be pleaded with specificity.” (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 
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Cal.App.4th 1150, 1166.) “The specificity requirement means a plaintiff must allege facts showing 

how, when, where, to whom, and by what means the representations were made, and, in the case of 

a corporate defendant, the plaintiff must allege the names of the persons who made the 

representations, their authority to speak on behalf of the corporation, to whom they spoke, what 

they said or wrote, and when the representations were made.’” (Id. at 1166-67 quoting West v. 

JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

The Complaint fails to allege any of the above necessary requirements to support a negligent 

misrepresentation claim with respect to Defendant SLS.  

Based on the above, Defendants’ demurrer to the fourth cause of action is sustained. (CCP § 

430.10(e).) Plaintiff is granted leave to amend. 

California Business and Professions Code § 17200, et seq. 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business act 
or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a person 
who has suffered injury in fact and has lost money or property as a result of unfair competition. (Cal. 
Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that the 
economic injury was the result of, i.e., caused by, the unfair business practice that is the gravamen of 
the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.) 

The Complaint alleges that “Defendants’ violations of California Civil Code § 2923.7 constitutes unfair 
business practices in violation of California Business and Professions Code § 17200 et seq.” (¶58.) 
Thus, the Complaint makes clear that he is reliant upon the unlawful prong of the UCL to support her 
claim. Specifically, violation of Civil Code section 2923.7.  

“A practice is unlawful if it violates a predicate law.” (CADC/RADC Venture 2011-1 LLC v. Bradley 
(2015) 235 Cal.App.4th 775, 792-93 citing Cel-Tech Communications, Inc. v. Los Angeles Cellular 
Telephone Co. (1999) 20 Cal.4th 163, 180.) A party cannot, however, “state a violation of the UCL 
under the ‘unlawful prong’ predicated on a violation of [another] statute [when] there were no 
violations” of those other statutes. (Daugherty v. American Honda Motor Co., Inc. 144 Cal.App.4th 
824, 838.) As stated above, Plaintiff has failed to allege any violation of a law, statute, or regulation.  

The Complaint also fails to allege or show that any of the alleged acts were ‘unfair.’ Accordingly, the 
FAC fails to alleges facts to support the UCL cause of action.   

Based on the above, Defendants’ demurrer to the fifth cause of action is sustained. (CCP § 430.10(e).) 
Plaintiff is granted leave to amend.  

Breach of Covenant of Good Faith and Fair Dealing 

“A cause of action for tortious breach of the covenant of good faith and fair dealing requires that 
existence and breach of an enforceable contract as well as an independent tort.” (Innovative Business 
Partnerships, Inc. v. Inland Counties Regional Center, Inc. (2011) 194 Cal.App.4th 623, 631-32.) “The 
inherent precondition to such a tort claim is the existence and breach of an enforceable contract.” 
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(Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 57.) 

Allegations that assert a breach of the covenant of good faith and fair dealing “must show that the 
conduct of the defendant, whether or not it also constitutes a breach of a consensual contract term, 
demonstrates a failure or refusal to discharge contractual responsibilities, prompted not by an honest 
mistake, bad judgment or negligence but rather by a conscious and deliberate act, which unfairly 
frustrates the agreed common purposes and disappoints that reasonable expectations of the other 
party thereby depriving that party of the benefits of the agreement.” (Careau & Co. v. Security Pacific 
Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.) 

The Complaint fails to identify a contract which forms the basis for this cause of action. There cannot 
be a breach of the implied covenant in the absence of a contract.  

Based on the above, Defendants’ demurrer to the sixth cause of action is sustained. (CCP § 
430.10(e).) Plaintiff is granted leave to amend. 

Promissory Estoppel 

“The elements of a promissory estoppel claim are ‘(1) a promise clear and unambiguous in its terms; 

(2) reliance by the party to whom the promise is made; (3) [the] reliance must be both reasonable 

and foreseeable; and (4) the party asserting the estoppel must be injured by his reliance.’” (US 

Ecology, Inc. v. State of California (2005) 129 Cal.App.4th 887, 901, quoting Laks v. Coast Federal 

Savings & Loan Assn. (1976) 60 Cal.App.3d 885, 890.) “The party claiming estoppel must specifically 

plead all facts relied on to establish its elements.” (Smith v. City and County of San Francisco (1990) 

225 Cal.App.3d 38, 48.)  

To begin with, the Complaint does not set forth which Defendant made the alleged statements to 
Plaintiff. General allegations that “Defendants” made representations are insufficient to identify 
which of the three named Defendants allegedly made which statements.  

The Complaint also fails to set forth a “clear and unambiguous” promise by a Defendant. The first of 
the alleged promises was that Plaintiff was told in the spring of 2020 that he “could receive a 9-month 
hardship deferral.” (¶74(a).) The Complaint, however, indicates that Plaintiff was enrolled in a nine-
month forbearance program in the spring of 2020. (¶15.) Thus, the Complaint specifies that 
Defendant SLS followed-up on this assurance, and Plaintiff received the deferral. 

The other allegations in the Complaint do not amount to affirmative promises, but allege silence or 
lack of disclosure. Plaintiff claims that when he entered the deferral program he was not told this 
might impact any future options related to the loan, was not told about any potential consequences 
of accepting the forbearance, and Defendants “completely failed to communicate or disclose that 
entering a forbearance plan might have an impact on Plaintiff’s ability to receive future payment 
agreements, loss mitigation options, and loan modifications.” (¶74 (a)-(c).) None of these allegations 
show a “clear and unambiguous” promise by any Defendant.  

Based on the above, Defendants’ demurrer to the seventh cause of action is sustained. (CCP § 
430.10(e).) Plaintiff is granted leave to amend. 
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10. 9:00 AM CASE NUMBER:  C22-02250 
CASE NAME:  THOMAS JOHANSEN VS. RESULT FINANCIAL CORP DBA PHP FUNDING 
 *HEARING ON MOTION IN RE:  FOR SANCTIONS PURSUANT TO CCP 128.5 AND 128.7  
FILED BY: 12491 PASEO CERRO LLC 
*TENTATIVE RULING:* 
 
Plaintiff filed identical lawsuits in two different counties three times.  Plaintiff has dismissed all of the 
lawsuits excepting the present lawsuit.  Defendant seeks sanctions pursuant to CCP§§ 128.5 and 
128.7. California Code of Civil Procedure section 128.5(a) provides: (a) A trial court may order a party, 
the party’s attorney, or both, to pay the reasonable expenses, including attorney’s fees, incurred by 
another party as a result of actions or tactics, made in bad faith, that are frivolous or solely intended 
to cause unnecessary delay. 
 
Plaintiff first filed the initial suit on May 31, 2022 in Johansen v. Result Financial Corp DBA PHP 
Funding, et al., Case No. C22-01100, filed in Department 18 of the County of Contra Costa, the 
Honorable Danielle K. Douglas presiding (the “First Action”) and unilaterally 
dismissed, without notice, on September 12, 2022, following a failed attempt to secure a 
Temporary Restraining Order.  Plaintiff then filed this suit again on July 15, 2022 in Johansen v. Result 
Financial Corp. DBA PHP Funding, et al., Case No. 22CV401193, filed in Department 20 of the County 
of Santa Clara, the Honorable Socrates P. Manoukian presiding (the “Second Action”) and unilaterally 
dismissed on October 31, 2022. Plaintiff then filed this suit a third time in the instant action on 
October 19, 2022 (the “Third Action”). The First Action and Third Action are identical filings and 
appear to be exact copies. The First Action, Second Action, and Third Action involve common 
questions of law and/or fact pending before the Court arising from the foreclosure of the real 
property commonly known as 105 Terrace Road, Walnut Creek, California 94597. Due to the nature of 
the duplicative filings, and Plaintiff’s decision to file and dismiss the same action three times in two 
different counties in front of three different judges, it is evident that these filings are frivolous with 
the sole intent of causing unreasonable delay, expense, and harassment to Defendants.  Defendants 
have complied with the “safe harbor” notice to Plaintiff.  
 
Plaintiff opposes the motion for sanctions, claiming that the lawsuits are not identical, and alleging 
good cause for filing each action.  Plaintiff’s explanations fail to convince the court.  An order for 
sanctions pursuant section 128.5 “shall be limited to what is sufficient to deter repetition of the 
action or tactic or comparable action or tactic by others similarly situated. “   CCP 128.5(a) 
Defendant‘s request for attorney’s fees of $25,689.57, however, is denied as it exceeds what this 
court finds to be sufficient to deter repetition of the actions taken by Plaintiff.  Therefore, this Court 
finds reasonable to impose a total sanction of $5,000.  Therefore, the Court grants the Defendant’s 
motion for sanctions and orders the Plaintiff to pay counsel for the defendant $5,000.   
 
Defendants’ unopposed request for judicial notice of Items 1-7 is granted. (Evid. Code §§ 452, 453.) 
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11. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 *HEARING ON MOTION IN RE:  ATTORNEY FEES AND EXPERT COSTS PER CCP 3426.4, FILED BY HS&R 
DEFTS ON 9/30/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Continued by the Court to February 23, 2023 at 9:00 a.m.  
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC19-01308 
CASE NAME:  SOLARI  VS.  PHH MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  PLAINTIFFS  
*TENTATIVE RULING:* 
 
 Plaintiffs’ motion for summary judgment, or in the alternative for summary adjudication, is 

denied in full. 

 1st C/A.  The First Cause of Action is for wrongful foreclosure.  The Court denies summary 

adjudication because plaintiffs have failed to offer evidence of the dollar amount of their damages.  

(See Paramount Petroleum Corp. v. Superior Court (2014) 227 Cal.App.4th 226, 241.)  The Court notes 

that each plaintiff is in a different position with regard to damages, given that the parties have 

separated and that plaintiff Gregory Solari was no longer living in the subject residence at the time of 

the foreclosure sale.  (Second Amended Complaint, ¶ 2 and ¶ 92.)  Accordingly, a separate body of 

damages evidence, and a separate discussion of each plaintiff’s damages, would have been required 

for the Court to be in a position to grant summary adjudication. 

 2nd C/A.  The Second Cause of Action is for an accounting.  The Court denies summary 

adjudication because this is a derivative cause of action, and plaintiffs have not established a right to 

summary adjudication of any of their substantive causes of action.  (See Janis v. Cal. State Lottery 

Com. (1998) 68 Cal.App.4th 824, 833-834.) 

 3rd C/A.  The Third Cause of Action is for common law negligence.  The Court denies summary 

adjudication because plaintiffs have failed to offer evidence of the dollar amount of their damages.  

(See Paramount, supra.) 

 4th C/A.  The Fourth Cause of Action is for promissory estoppel.  The Court denies summary 

adjudication because plaintiffs have failed to offer evidence of the dollar amount of their damages.  

(See Paramount, supra.) 

 5th C/A.  The Fifth Cause of Action is for breach of contract.  The Court denies summary 

adjudication because plaintiffs have failed to offer evidence of the dollar amount of their damages.  
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(See Paramount, supra.) 

 6th C/A.  The Sixth Cause of Action is for violation of the Unfair Competition Law.  The Court 

denies summary adjudication because plaintiffs have neither pleaded nor offered evidence of their 

right to an authorized UCL remedy: (1) restitution — not damages — in a specific dollar amount, or 

(2) injunctive relief.  (See, Bus. & Prof. Code, § 17203 and § 17204; Zhang v. Superior Court (2013) 57 

Cal.4th 364, 376 [no claim for compensatory or punitive damages can be recovered in a UCL action]; 

Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150-51 [“[t]he nonrestitutionary 

disgorgement remedy sought by plaintiff closely resembles a claim for damages, something that is not 

permitted under the UCL”]; Cel Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. 

(1999) 20 Cal.4th 163, 179 [attorney fees are not authorized in a UCL cause of action].) 

 Other Matters.  In light of the Court’s findings above, the Court need not consider other 
issues raised by the parties.  Further, the parties’ request for judicial notice and evidentiary objections 
are moot. 

 
 

  

    

13. 9:00 AM CASE NUMBER:  MSC20-02063 
CASE NAME:  TANDY VS FORD MOTOR CO 
 *HEARING ON MOTION IN RE:  ATTORNEYS' FEES, FILED BY PLAINTIFF  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff Eric Tandy filed this lemon law action under California’s Song-Beverly Consumer Warranty Act 
(“Song-Beverly Act”), Cal. Civ. Code §§ 1790-1795.8, against Defendant Ford Motor Company (“Ford”) 
over issues with his 2014 Ford Escape.  On April 20, 2022, a notice of conditional settlement was filed.  
Plaintiff has now filed a motion for attorneys’ fees and costs.  The motion seeks an award of 
$40,570.60, which includes $25,508.00 in attorneys’ fees, $2,634.80 in costs, a $8,927.80 lodestar 
multiplier, and an additional $3,500 for this motion.   Defendant asks the court to deny the motion 
entirely, or, in the alternative, to award a reduced amount.   
 
On December 1, 2022, this Court heard argument regarding the proposed denial of Attorney’s fees 
based on, among other issues with the claimed attorney’s fees, billing by Plaintiff’s firm for a Case 
Management Conference which was not reflected as having taken place on the Court’s docket.  
Plaintiff has submitted proof of the hearing and, as well, the Court clerk has located the error (minute 
order not scanned) of the court.  Therefore, the Court grants in part Plaintiff’s motion for attorneys’ 
fees and costs. 
 
Relevant Facts 
 
On September 4, 2013, Plaintiff purchased a new 2014 Ford Escape for a sales price of $28,300.  
Plaintiff filed his Complaint on October 9, 2019, alleging that Ford breached its express and implied 
warranty obligations and violations under the Song-Beverly Consumer Warranty Act, fraud by 
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omission, and that Future Ford Lincoln Mercury negligently repaired the vehicle.  On December 27, 
2021, Ford filed a Motion for Judgment on the Pleadings as to all seven causes of action.  The Court 
granted Defendants’ Motion as to the implied warranty claim, the fraud by omission claim, and the 
negligent repair claim with 30 days leave to amend.  Plaintiffs never filed their amended complaint.  
On February 17, 2022, Ford served a 998 offer to Plaintiff for $65,979.65.  Plaintiff accepted Ford’s 
offer. 
 
Lodestar Calculation 
 
 Courts calculate attorneys’ fees under section 1794(d) using the “lodestar adjustment 
method.”  Robertson v. Fleetwood Travel Trailers of Cal., Inc., (2006) 144 Cal. App. 4th 785, 818. 
T“[T]he fee setting inquiry in California ordinarily begins with the ‘lodestar,’ i.e., the number of hours 
reasonably expended multiplied by the reasonable hourly rate. ‘California courts have consistently 
held that a computation of time spent on a case and the reasonable value of that time is fundamental 
to a determination of an appropriate attorneys’ fee award.'’ Concepcion v. Amscan Holdings, Inc., 223 
Cal. App. 4th 1309, 1320 (internal citations omitted). A reasonable hourly rate is defined as “that 
prevailing in the community for similar work.” Id. The Song-Beverly Act also allows courts to apply a 
multiplier where appropriate under the lodestar method. Robertson, 144 Cal. App. 4th at 819. 
 
1. Reasonable Hourly Rate 
 
To determine whether Plaintiff’s counsel hourly rates are reasonable, the Court looks to the “hourly 
amount to which attorneys of like skill in the area would typically be 
entitled.” Ketchum v. Moses, 24 Cal. 4th 1122, 1132 (quoting Serrano v. Unruh (1982) 32 Cal. 3d 621, 
635). “The fee applicant has the burden of producing satisfactory evidence, in addition to the 
affidavits of its counsel, that the requested rates are in line with those prevailing in the community 
for similar services of lawyers of reasonably comparable skill and reputation.” Kerkeles v. City of San 
Jose, (2004) 243 Cal. App. 4th 88). “The most analogous evidence to fees charged by a private law 
firm would be fees sought and deemed reasonable by courts in other cases.” Margolin v. Reg’l Plan. 
Com., (1982) 134 Cal. App. 3d 999, 1005.  
 
Plaintiff’s counsel, in presenting evidence of their basic hourly rates, need not “explain the basis on 
which those hourly rates were awarded to counsel in other cases, the nature of other litigation, its 
difficulty and other factors which might have affected the award.” The basic rates merely are the 
starting point of a fee award calculation. Margolin, 134 Cal. App. 3d at 1005. Plaintiff contends these 
hourly rates are appropriate because courts in California have recently awarded fees at the same or 
higher rates to these attorneys and other attorneys with similar experience. However, this court is 
required to determine if the work in this case was difficult or novel, and adjust the attorney’s fees 
accordingly.  The court has carefully reviewed the motions written and finds the work neither difficult 
nor novel, but boilerplate in nature.  Further, having reviewed the billing entries in Plaintiff’s 
attorneys’ bills, the court finds that the bills evidence inefficient or unreasonable billing by Tandy’s 
attorneys on this case. 
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The reasonable hourly rate for similar work is $425 for partners and $275 for associates.   
 
2. Hours Reasonably Expended 
 
For the purposes of calculating the lodestar figure, the Court has wide discretion in 
determining the number of hours reasonably expended. See Ketchum, 24 Cal. 4th 1122 at 1132 
(‘We acknowledge[] the discretion of the trial court in setting attorney fees.”)  “[A]bsent 
circumstances rendering an award unjust, the fee should ordinarily include compensation for all hours 
reasonably spent.” Serrano v. Unruh, 32 Cal. 3d 621, 625; The prevailing party has the burden of 
“showing that the fees incurred were allowable, were reasonably necessary to conduct the litigation, 
and were reasonable in amount.” Nightingale v. Hyundai Motor Am., 31 Cal. App. 4th 99, 104 (1994).  
Inflated fee requests constitute a special circumstance.  In emphasizing that a trial court retains the 
discretion to award attorney fees in an amount that is less than the lodestar amount, the Ketchum 
court noted, “To the extent a trial court is concerned that a particular award is excessive, it has broad 
discretion to adjust the fee downward or deny an unreasonable fee altogether.” (Ketchum, supra, 24 
Cal.4th at p. 1138.) The Supreme Court stated: 
 "A fee request that appears unreasonably inflated is a special circumstance permitting the 
trial court to reduce the award or deny one altogether. "If ... the Court were required to award a 
reasonable fee when an outrageously unreasonable one has been asked for, claimants would be 
encouraged to make unreasonable demands, knowing that the only unfavorable consequence of such 
misconduct would be reduction of their fee to what they should have asked in the first place. To 
discourage such greed, a severer reaction is needful ..." (Citation.) " (Serrano v. Unruh (1982) 32 Cal. 
3d 621, 635).  
 
Plaintiff contends that his attorneys “reasonably expended” 62.2 hours over the course of 
almost two years pursuing his claims in the instant case. Defendant argues that Plaintiff billed 
excessive amounts for unreasonable work and inflated billing.  The Court agrees.  For example, the 
Court finds unreasonable the 8.3 hours to “draft repair chronology” and finds a generous amount of 
time to be no more than 2 hours.  The Opposition to Ford’s motion for Judgment on the pleadings 
reasonably should have taken no more than 3.5 hours and the Court reduces the hours accordingly.  
Additionally, Plaintiff’s fees for bringing the motion for fees are unreasonable and the Court finds 
reasonable 3.5 hours.  To draft standard discovery requests which requires very little original work for 
a firm that specializes in these types of cases should take no more than two hours.  Moreover, a 
paralegal could readily perform this task.  4.3 hours billed at $380.00 per hour for the first round of 
discovery bears the impression of padding of legal fees. A Case Management Conference (“CMC”) 
notice should take no more than 10 minutes. And there is no need whatsoever for “preparation” for a 
CMC.  The May 22, 2020 charge for .4 hours to “prepare and finalize a Case Management Conference 
notice” is excessive.  After having carefully reviewed the billing records in detail, the court finds that 
reasonable actual billing time (total) is 44.2. 
 
3. Lodestar Multiplier 
 
“A trial court should award a multiplier for exceptional representation only when the quality of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  02/16/2023 
 

 

24 

 

representation far exceeds the quality of representation that would have been provided by an 
attorney of comparable skill and experience billing at the hourly rate used in the lodestar calculation. 
Otherwise, the fee award will result in unfair double counting and be unreasonable. “ (2001) Ketchum 
v. Moses, 24 Cal. 4th 1122, 1138.  Plaintiff’s request that the Court apply a multiplier to her attorney’s 
fees is unwarranted under the Ketchum factors. 
 
The Court has adjusted the fees (above) and having considered the Ketchum factors, awards the 
lodestar amount without a multiplier, negative or positive. 
 
5.  Reasonable Attorney’s Fees  
 
Adjusting for billing rate, including the actual reasonable amount of hours suspended, attorney’s fees 
total $14,687.50.  Factoring in $3,500 at the reasonable rates (above) the motion for attorney’s fees, 
the total judgment for attorney’s fees is $18,187.50. 
 
4. Costs and Expenses 
 
The Court continued this matter to provide Plaintiff with an opportunity to substantiate the costs 
sought ($2,634.80).  Plaintiff has provided one additional record from Los Angeles, $94.00 for a Court 
Call on November 25, 2020 and also filed a declaration with copies of billing records for a filing service 
used by Plaintiff in this matter.   The billing records reflect extraneous convenience fees which have 
been charged for the convenience of the service to complete the electronic filing.  These are services 
which make it convenient to file, but not necessary.  Fees which are “merely convenient or beneficial” 
to the litigant are disallowed. (CCP §1033.5(c)(2).  After careful review of Court records and the 
records produced by Plaintiff, the filing and motion fees of $991.96, jury fees of $150.00, and service 
of process of $198.20 are approved for a total of $1,340.16.   
 
5. Total Judgment:  $19,527.66 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 HEARING ON DEMURRER TO PLN F.A.C FILED BY DEFS ON 12/07/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Reyes Ramos, Richard Ennis, JR National Floral Network, Inc., and 
Agave Grill Corporation (collectively, “Defendants”)’s Demurrer. The Demurrer relates to Plaintiff 
Jerardo Olivarez and JR National Floral Network, LLC (collectively, “Plaintiffs”)’s First Amended 
Complaint (“FAC”). 

For the following reasons, the Demurrer is sustained, with leave to amend except as to the ninth and 
twelfth causes of action for preliminary injunction and negligent interference with contractual 
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relations, respectively. The Demurrer to those causes of action is sustained without leave to amend. 

 

Request for Judicial Notice 

Defendants’ unopposed request for judicial notice of several documents filed with the California 
Secretary of State is granted. (Evid. Code §§ 452, 453.) 

Factual Background 

The gravamen of Plaintiffs’ complaint is the allegation that Defendants are operating his business 
without his approval or consent. Specifically, Plaintiffs allege that Olivarez negotiated to purchase 
Jory’s Flowers in 2020 from G&E Dorman. (FAC at ¶ 11.) Plaintiff alleges that in July 2020 he agreed to 
be business partners with Dr. Timothy Howard for the purchase and operation of Jory’s Flowers. (Id. 
at ¶ 12.) Plaintiff further alleges that he sought loans from other persons including from Defendant 
Ramos. (Id. at ¶ 13.) 

Plaintiffs allege that on February 6 and 8, 2021 Olivarez executed a contract with Dorman for the 
purchase and sale of Jory’s Flowers for $4,000. (FAC at ¶ 20.) In connection with that sale, Olivarez 
signed a software license agreement and a contract assuming the prior monies owed by Jory’s 
Flowers LLC with Teleflora LLC. (Id. at ¶¶ 22, 23.)  

Plaintiffs allege that Defendant Ramos never actually loaned money to Olivarez for the purchase of 
Jory’s Flowers. (FAC at ¶ 29.) Plaintiffs do allege, however, that Ramos offered Olivarez a small space 
inside of his restaurant Agave Grill as a temporary location to operate Jory’s Flowers. (Id. at ¶¶ 30.)  

In late April 2021 Olivarez opened Jory’s Flowers and began operating it inside Agave Grill (which was 
closed due to the Covid-19 pandemic). (FAC at ¶ 32.) Plaintiffs allege that from May to September 
2021 Defendants Ramos and Ennis would also operate the business Agave Catering Senior Services 
and Agave Grill Corporation out of the same location. (Id. at ¶ 34.)  

Plaintiffs allege that Ramos never made any loan to Olivarez and “[i]t is not clear to Plaintiffs what 
Defendant Ennis’ actual role was or is.” (FAC at ¶ 35.) Plaintiffs further allege that Defendants would 
often withdraw money from a joint bank account at Wells Fargo without Plaintiffs consent and with 
no documentation or explanation for removal of the money. (Id. at ¶ 36.) Plaintiffs allege that there 
was and is no written agreement between Plaintiffs and Defendants for the management and 
operation of Jory’s Flowers or for the use of the Wells Fargo bank account. (Id. at ¶ 37.)  

Plaintiffs allege that Ramos threatened Olivarez’s life in October 2021 and that consequently Olivarez 
has not returned to the business location since then. (FAC at ¶¶ 38, 39.) Subsequently, Olivarez 
contacted Defendants to cease operations of Jory’s Flowers and requested return of his assets located 
inside Agave Grill but Defendants refused to do so. (Id. at ¶ 41.) Plaintiffs allege that Defendants 
remain in possession of Plaintiffs’ assets and of Jory’s Flowers and that they continue to operate the 
business in his absence. (Id. at ¶ 42.) Plaintiffs contend that Defendants continued possession and 
operation of Jory’s Flowers is causing irreparable harm to the business name, including “poor Yelp 
reviews, bank charges for insufficient funds, suspension by vendors, and charge backs of previously 
paid purchases from customers.” (Id. at ¶ 43.)  
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The FAC alleges causes of action for (1) quiet title to Jory’s Flowers, (2) partition of Jory’s Flowers, (3) 
dissolution of any partnership pertaining to Jory’s Flowers, (4) conversion, (5) fraud, (6) intentional 
infliction of emotional distress, (7) intentional interference with contractual relations, (8) [omitted], 
(9) preliminary injunction, (10) declaratory relief, (11) negligent infliction of emotional distress, and 
(12) negligent interference with contractual relations. 

Previously, this Court denied Plaintiff’s motion for appointment of receiver and injunction. Prior to 
that, the Court denied Plaintiff’s motion for preliminary injunction. 

Analysis 

Plaintiffs do not substantively oppose the Demurrer; instead, they detail a failed meet and confer 
process and attempt to reach agreement with Defendants’ to file a Second Amended Complaint.  

(1) Quiet title to Jory’s Flowers 

Defendants demur to this cause of action on the grounds that Plaintiffs failed to allege a sufficient 
“description of the property that is subject of the action,” “the title of plaintiff as to which a 
determination is sought,” and “basis of the title or adverse claims.” (Dem. at 13:15-17.) 

Actions to quiet title are governed by section 761.010 et seq. The quiet title plaintiff must file a 
verified complaint including a description of the property, the basis for the plaintiff's claim of title, the 
adverse claims the plaintiff seeks to adjudicate, the date as of which the plaintiff seeks to adjudicate 
those claims, and a prayer for the determination of the plaintiff's title against the adverse claims. (§ 
761.020.) A quiet title plaintiff must name as defendants “the persons having adverse claims that are 
of record or known to the plaintiff or reasonably apparent from an inspection of the property.” (§ 
762.060, subd. (b).) Any person who has a claim to the property may appear as a defendant, whether 
or not they are named in the complaint. (§ 762.050.) “Immediately upon commencement of the 
action” a quiet title plaintiff must record a lis pendens. (§ 761.010, subd. (b).) 

While the FAC in this case is verified, it lacks the additional detail required under the statute. Plaintiffs 
have failed to allege facts sufficient to state a cause of action for quiet title. The Demurrer to this 
cause of action is sustained, with leave to amend. 

(2) Partition of Jory’s Flowers 

Defendants demur to this cause of action on the grounds that Plaintiffs have failed to set out the 
elements of a cause of action for partition. 

“A co-owner of real or personal property may bring an action for partition.” (CCP § 872.210.) 

To establish an action for partition, a plaintiff must allege: 1) property description; 2) description of all 
interests claimed by plaintiff in the property; 3) description of other persons’ claimed interests in the 
property that plaintiff reasonably believes will be materially affected by the action; 4) the estate for 
partitioning and a prayer for partitioning those interests; and 5) facts justifying any sought sale of the 
property. (CCP § 872.230.) 

The FAC lacks the specificity required by CCP § 872.230; Plaintiffs have failed to allege facts sufficient 
to state a cause of action for partition. The Demurrer to this cause of action is sustained, with leave 
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to amend. 

(4) Conversion 

Defendants demur to this cause of action on the grounds that Plaintiffs fail to specify a sum capable 
of identification. (Dem. at 15:3-5.) 

“Conversion is the wrongful exercise of dominion over the property of another. The elements of a 
conversion claim are: (1) the plaintiff’s ownership or right to possession of the property; (2) the 
defendant’s conversion by a wrongful act or disposition of property rights; and (3) damages… .” 
(Hodges v. County of Placer (2019) 41 Cal.App.5th 537, 551.) 

Money can only be treated as specific property subject to being converted when it is “identified as a 
specific thing.” (Baxter v. King (1927) 81 Cal.App. 192, 194 [“It is true that sometimes money can be 
treated as specific property, and where identified can form the basis of an action for conversion and 
might also be the subject of an action for the specific recovery of personal property”].) 

California cases permitting an action for conversion of money typically involve those who have 
misappropriated, commingled, or misapplied specific funds held for the benefit of others. (See, e.g., 
Haigler v. Donnelly (1941) 18 Cal.2d 674, 681 [real estate broker]; Fischer v. Machado (1996) 50 
Cal.App.4th 1069, 1072–1074 [sales agent for consigned farm products]; Weiss v. Marcus (1975) 51 
Cal.App.3d 590, 599 [attorney’s claim for $ 6,750 fee from proceeds of settlement subject to lien]; 
Watson v. Stockton Morris Plan Co. (1939) 34 Cal.App.2d 393, 403 [savings and loan issued duplicate 
passbook and dFelivered funds to third party].) In each of these cases, the amount of money 
converted was readily ascertainable. 

Plaintiffs have failed to allege a readily ascertainable sum; the general allegation that Defendants 
diverted money that rightfully belongs to Plaintiffs (FAC at ¶¶ 62, 63) is insufficient. Plaintiffs have 
failed to allege a cause of action for conversion. The Demurrer to this cause of action is sustained, 
with leave to amend. 

(5) Fraud 

Defendants demur to this cause of action on the grounds that Plaintiffs’ general pleading lacks the 
specificity required to state a claim for fraud. 

The elements of fraud are: (1) misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (scienter); (3) intent to defraud or induce reliance; (4) 
justifiable reliance; and (5) damages. (See Civil Code §1709.) “‘[F]raud without damage is not 
actionable’ because it fails to state a cause of action.” (Furia v. Helm (2003) 111 Cal.App.4th 945, 956 
[quoting Billings v. Farm Development Co. (1925) 74 Cal.App. 254, 259].) 

The elements of a cause of action for intentional misrepresentation are (1) that defendant 
represented to plaintiff that a fact was true; (2) that defendant’s representation was false; (3) that 
defendant knew that the representation was false when she made it, or that she made the 
representation recklessly and without regard for its truth; (4) that defendant intended that plaintiff 
rely on the representation; (5) that plaintiff reasonably relied on defendant’s representation; (6) that 
plaintiff was harmed; and (7) that plaintiff’s reliance on defendant’s representation was a substantial 
factor in causing its harm. (CACI 1900.) In a fraud claim against a corporation, a plaintiff must allege 
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the names of the persons who made the misrepresentations, their authority to speak for the 
corporation, to whom they spoke, what they said or wrote, and when it was said or written. (Lazar v. 
Superior Court (1996) 12 Cal.4th 631, 645.) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 
element must be pleaded with specificity. ‘The specificity requirement means a plaintiff must allege 
facts showing how, when, where, to whom, and by what means the representations were made, and, 
in the case of a corporate defendant, the plaintiff must allege the names of the persons who made 
the representations, their authority to speak on behalf of the corporation, to whom they spoke, what 
they said or wrote, and when the representation was made.’” (Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1166-67 [internal citations omitted].) 

The FAC lacks the requisite specificity. In fact, the basis of Plaintiffs’ fraud claim is somewhat unclear. 
Plaintiffs allege that Defendant promised to invest $100,000 but never did so (FAC ¶ 29); Plaintiffs 
allege that they moved Jory’s Flowers’ assets into the Agave Grill location based on this 
representation. (Id. at ¶ 31.) The connection between this action and Plaintiffs’ later harm is not 
detailed. The allegations within the cause of action for fraud are even more general, referring to 
“non-Jory’s Flowers Defendants” as a group without differentiation.  

Plaintiffs have failed to allege a cause of action for fraud. The Demurrer to this cause of action is 
sustained, with leave to amend. 

(6) Intentional infliction of emotional distress 

Defendant demurs to this cause of action on the grounds that the FAC fails to allege any conduct by 
Defendants “which the plaintiff believes are so extreme as to exceed all bounds of that usually 
tolerated in a civilized community.” (Dem. at 18:14-15.)  

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: (1) 
extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to exceed all 
bounds of that usually tolerated in a civilized community.” (Wilson v. Hynek (2012) 207 Cal.App.4th 
999, 1009 [quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593] (“Wilson”).) 

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of action 
for intentional infliction of emotional distress where there were no allegations of conduct by 
defendants that could be considered “outrageous.” Such is the case here. Plaintiffs’ allegations at 
paragraph 38 are insufficient to meet this standard. Plaintiffs have failed to allege facts sufficient to 
state a cause of action for intentional infliction of emotional distress. The Demurrer to this cause of 
action is sustained, with leave to amend. 

(7) Intentional interference with contractual relations 

Defendants demur to this cause of action on several grounds, including that it is uncertain as to the 
underlying contracts that are alleged to have been interfered with. (Dem. at 19:24-25.) They also 
demur on the grounds that only a stranger to a contract can interfere with contractual relations. (Id. 
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at ¶ 19:26-28 [citing PM Group, Inc. v. Stewart (2007) 154 Cal.App.4th 55, 65].) 

“The elements which a plaintiff must plead to state the cause of action for intentional interference 

with contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126 

[internal citations omitted].) 

The FAC alleges that “Plaintiffs have contractual relations with nonparty persons, including Teflora 
and suppliers, that Plaintiffs need to operate Jory’s Flowers.” (FAC at ¶ 87.) Even if the 
undifferentiated contracts were not uncertain, the FAC is also unclear whether one or more of the 
Defendants (specifically JR National Floral Network, Inc.) was a party to one or more of these 
contracts. At a minimum, the FAC does allege an economic relationship between the parties. And, as 
noted by Defendants, a contracting party is incapable of interfering with its own contract. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for intentional interference 
with contractual relations. The Demurrer to this cause of action is sustained, with leave to amend. 

(9) Preliminary injunction 

Defendants demur to this cause of action on the grounds that a preliminary injunction is an interim 
remedy designed to maintain the status quo pending a decision on the merits and further, that 
Plaintiffs’ motion for preliminary injunction was denied by this Court. 

An injunction is a remedy, not a cause of action. (See County of Del Norte v. City of Crescent City 
(1999) 71 Cal.App.4th 965, 973 (“A permanent injunction is an equitable remedy, not a cause of 
action, and thus it is attendant to an underlying cause of action. [Citation]”) and Shell Oil Co. v. Richter 
(1942) 52 Cal.App.2d 164, 168 (“Injunctive relief is a remedy and not, in itself, a cause of action, and a 
cause of action must exist before injunctive relief may be granted. [Citation]”).) 

The Demurrer to this cause of action is sustained, without leave to amend. (The Court notes that this 
ruling does not preclude a later motion for preliminary injunction should there be a substantial basis 
under CCP § 526.) 

(11) Negligent infliction of emotional distress 

Defendants demur to this cause of action on the grounds that Plaintiffs fail to allege the basis for any 
purported duty of care owed by Defendants which was violated. (Dem. at 21:10-11.) 

“Negligent infliction of emotional distress is not an independent tort; it is the tort of negligence to 
which the traditional elements of duty, breach of duty, causation, and damages apply.” (Ess v. 
Eskaton Properties, Inc. (2002) 97 Cal.App.4th 120, 126 [citing Marlene F. v Affiliated Psychiatric Med. 
Clinic, Inc. (1989) 48 Cal.3d 583, 588].) California courts have merely required a sufficient underlying 
harm, such as “interference with property rights,” separate from the emotional distress to mitigate 
against fictitious claims. (See Gruenberg v. Aetna Ins. Co. (1973) Cal. 3d 566, 579-80; Crisci v. Sec. Ins. 
Co. (1967) 66 Cal.2d 425, 433-34 [“a plaintiff who as a result of defendant’s tortious conduct loses his 
property and suffers mental distress may recover not only for pecuniary loss but also for his mental 
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distress.”].)  

Although the Plaintiffs allege that Defendants owed a duty of care (FAC at ¶ 104), the FAC is silent 
with respect to the basis of this duty: does it arise out of contract, statute, or a special relationship? 
Plaintiffs have not alleged any duty for Defendants that has been imposed by law, assumed by the 
Defendant, or created by a special relationship with Plaintiffs. Plaintiffs have failed to allege facts 
sufficient to state a cause of action for negligent infliction of emotional distress. 

The Demurrer to the cause of action for negligent infliction of emotional distress is sustained, with 
leave to amend. 

(12) Negligent interference with contractual relations 

There is no cause of action for negligent interference with contractual relations. (Davis v. Nadrich 
(2009) 174 Cal.App.4th 1, 9 [“In California there is no cause of action for negligent interference with 
contractual relations. While there exists a cause of action for negligent interference with prospective 
economic advantage (J’Aire Corp. v. Gregory (1979) 24 Cal.3d 799), the California Supreme Court in 
Fifield Manor v. Finston (1960) 54 Cal.2d 632, has rejected a cause of action for negligent interference 
with contract.”].) 

The Demurrer to this cause of action is sustained, without leave to amend. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 MOTION TO STRIKE PLN F.A.C FILED BY DEF ON 12/07/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Before the Court is a Motion to Strike filed by Defendant Reyes Ramos, Richard Ennis, JR National 
Floral Network, Inc., and Agave Grill Corporation (collectively, “Defendants”). The Motion relates to 
the First Amended Complaint (“FAC”) filed by Plaintiff Jerardo Olivarez and JR National Floral 
Network, LLC (collectively, “Plaintiffs”). 

The Motion is directed towards the causes of action for declaratory judgment and preliminary 
injunction, the punitive damages allegations, and the request for attorneys’ fees. 

The motion is granted-in-part and denied-in-part as described further, below. 

 Declaratory Judgment and Preliminary Injunction 

Defendants move to strike the cause of action for declaratory relief on the grounds that it is 
duplicative of Plaintiffs’ other causes of action for quiet title, partition, conversion, fraud, IIED, and 
intentional interference with contractual relations.  

The Court declines to strike the cause of action for declaratory judgment on this ground; Plaintiffs are 
entitled to allege causes of action in the alternative. The motion to strike the cause of action for 
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declaratory judgment is denied. 

Furthermore, the motion to strike the cause of action is denied as moot (see order on Demurrer). 

 Punitive Damages Allegations 

Defendants also move to strike the punitive damages allegations in the FAC. 

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. Superior 

Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an allegation of 

punitive damages, the ultimate facts showing an entitlement to such relief must be pled by a 

plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that Defendants’ conduct was oppressive, fraudulent or 

malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiffs have not 

done so. Plaintiffs do not allege any “base, vile, or contemptible” conduct. (see College Hospital Inc. v. 

Superior Court, supra, 8 Cal.4th at 725). The FAC is bereft of any specific facts showing that 

Defendants’ conduct was oppressive, fraudulent, or malicious. Plaintiffs’ allegation that Defendant 

Ramos threatened his life (FAC at ¶ 38) is insufficient. The same is true with respect to Plaintiffs’ 

allegation that Defendant Ennis put his hand firmly on Mr. Olivarez’s shoulder, applied pressure and 

“told Mr. Olivarez that if Mr. Ramos was really mad, he would have seen it already.” (Id.) 

The Court grants the motion to strike the Plaintiffs’ request for exemplary damages, with leave to 

amend. 

 Attorneys’ Fees 

Finally, Defendants seek to strike Plaintiffs’ prayer for attorneys’ fees. 

The Court notes that several of the contracts attached to the FAC include attorneys’ fees provisions. 
While unclear whether Plaintiffs are seeking fees on these or other agreements, the motion to strike 
is premature. 

The request is denied. The Court is not in the position to foreclose a request for attorneys’ fees at the 
outset; that issue is properly the subject of a regularly noticed motion pursuant to CCP § 1021.5 
following to the resolution of the case. Such a motion is not before the Court and the Court declines 
to opine on whether such a motion would be successful if the Plaintiffs were to prevail on their FAC. 

 
 

  

    

16. 9:00 AM CASE NUMBER:  MSC22-00194 
CASE NAME:  SANDERS VS SELECT PORTFOLIO SERVICING, INC. 
 *HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS FILED BY DEF ON 12/6/22  
FILED BY:  
*TENTATIVE RULING:* 

Vacated.  This case was dismissed on February 10, 2023. 
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17. 9:00 AM CASE NUMBER:  MSC22-00213 
CASE NAME:  PAWNEE LEASING CORP VS GRANITE SPRINGS WINERY 
 *HEARING ON MOTION IN RE:  MOTION TO FIX ATTORNEYS FEES AS AN ELEMENT OF COSTS FILED 
BY PLAINTIFF ON 12/7/22  
FILED BY: PAWNEE LEASING CORPORATION 
*TENTATIVE RULING:* 

Plaintiff’s motion for attorneys’ fees is granted in part.  After careful review of the request for fees, 
the Court finds that many of the costs are attributable to procedural errors by Plaintiff.  For example, 
Plaintiff combined in one pleading the summary judgment motion as well as the default judgment 
motion.  Plaintiff created this issue by combining multiple motions in one pleading.  These motions 
are required to be filed separately. CCC Local Rule 3.42, CRC § 3.1110.   Moreover, the extensive 
litigation regarding choice of law (California/Colorado) was attributable to lack of understanding by 
Plaintiff counsel of the contract. The error in judgment referring to California law when Plaintiff 
should have been aware that Colorado law applied is inappropriate to place on the Defendant.  
Plaintiff’s failure to adequately explain the governing law of the Contract prompted the Court to 
mandate supplemental briefing.  Subtracting the hours attributable to Plaintiff’s omissions and errors 
and, as well, billing for unreasonable time for additional tasks (including paralegal charges), the court 
finds the reasonable and necessary attorney’s fees total $19,450.75.  As to costs, the following costs 
are allowed:  $935.00 filing fees, $220.00 service of process, $260 attachment expenses, totaling 
$1415.00.  The Court exercises its discretion and declines to award fees for preparation of the reply to 
this motion.  Final judgment amount: $20,865.75. 

 

  

    

18. 9:00 AM CASE NUMBER:  MSC22-00213 
CASE NAME:  PAWNEE LEASING CORP VS GRANITE SPRINGS WINERY 
 *HEARING ON MOTION IN RE:  MOTION FOR DEFAULT JUDGMENT AFTER MOTION FOR SUMMARY 
JUDGMENT FILED BY PAWNEE LEASING CORP ON 1/11/23  
FILED BY: PAWNEE LEASING CORPORATION 
*TENTATIVE RULING:* 

Plaintiff’s unopposed motion for default judgment is granted for the reasons cited in the moving 
papers. 

 

  

 

 

 

 

 

 

 

 

 

ADD-ON 
 

 

 

 

 

 

 

 

    

19. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  PANDEY VS. SITAULA 
 HEARING ON DEMURRER TO:  DEMURRER TO FIRST AMENDED COMPLAINT BYALL DEFENDANTS 
FILED ON 11/21/22  
FILED BY: SITAULA, ISHWAR K. 
*TENTATIVE RULING:* 

The Demurrer of Defendants Ishwar K. Sitaula, et al. to the First Amended Complaint of 
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Plaintiffs Anil Pandey, et al., is sustained with leave to amend.  

Background and Allegations of Complaint 

Plaintiffs are Nepali Community Center (“NCC”) and Anil Pandey and Yagya Shrestha, 

individually, and as members of Nepali Association of Northern California (“NANC”). Defendants are 

Ishwar Sitaula, Kailesh Thapa, Killeshwor Malla, Preetesh Karki, Rabindra Kumar Rai and NANC. The 

operative complaint is the First Amended Complaint filed on August 19, 2022 (“FAC”). 

Plaintiffs allege that NCC is a nonprofit public benefit corporation organized in 2020. (FAC, ¶ 

3) They allege that NANC is a nonprofit public benefit entity organized in 1997 and all individual 

defendants other than Rai are its current corporate officers. (Id., ¶¶ 4-10, 18.) In 2016 there was a 

predecessor to NCC, also called the Nepali Community Center, which was formed in July 2013 and 

dissolved in May 2017. (Id. ¶ 24.) The FAC refers to this dissolved entity as NCC1. Plaintiffs allege that 

NCC is NCC1’s successor-in-interest regarding the matters alleged in the complaint. (Id., ¶28.) 

NCC1 and NANC executed an Amended Memorandum of Understanding (“AMOU”) on August 

14, 2016 pursuant to which the parties agreed to raise funds to purchase property on which to build a 

Nepali community center. (FAC, ¶ 24.) The parties agreed the property would be titled in NANC’s 

name for convenience only to take advantage of its tax-exempt status. (Id., ¶¶ 25-26.) Plaintiffs allege 

that after close of escrow in 2018, NANC raised construction funds “in the name of NCC1.” (Id., ¶26.) 

In July 2019 NCC1 sought certain information from NANC, including an accounting of the funds raised 

to build the community center, but NANC refused to provide an accounting. (Id. ¶¶ 27, 29. ) Plaintiffs 

allege that the failure to provide the requested information and an accounting necessitated this 

action.  

Plaintiffs assert the following causes of action against Defendants: (1) Breach of Contract 

(NANC only); (2) Declaratory Relief (all Defendants); and (3) Accounting (all Defendants). Plaintiffs 

pray for the “return of all monies.” (Prayer, ¶ 6.) 

Legal Standard 

In reviewing the sufficiency of a complaint against a demurrer for failure to state facts 

sufficient to state a cause of action, the Court is guided by long-settled rules. The Court "treat[s] the 

demurrer as admitting all material facts properly pleaded, but not contentions, deductions or 

conclusions of fact or law." (Serrano v. Priest (1971) 5 Cal.3d 584, 591.) "The complaint must be 

construed liberally by drawing reasonable inferences from the facts pleaded." (Rodas v. Spiegel (2001) 

87 Cal.App.4th 513, 517.) "Further, [the Court] gives the complaint a reasonable interpretation, 

reading it as a whole and its parts in their context." (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) “To 

survive a demurrer, the complaint need only allege facts sufficient to state a cause of action; each 

evidentiary fact that might eventually form part of the plaintiff's proof need not be alleged.” (C.A. v. 

William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872.) 
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A special demurrer for uncertainty under CCP section 430.10(f) is disfavored and will only be 

sustained where the pleading is so unintelligible a defendant cannot reasonably respond—i.e., cannot 

reasonably determine what issues must be admitted or denied, or what counts or claims are directed 

against him/her. (Khoury v. Maly's of Calif., Inc. (1993) 14 Cal.App.4th 612, 616.)  

Request for Judicial Notice  

Defendants request judicial notice of the grant deed pursuant to which NANC acquired title to 

the subject property, and documents printed from the California Secretary of State website offered to 

show that NCC1’s corporate status terminated in 2017 and NCC incepted in 2020. The request for 

judicial notice is unopposed and is granted (Evid. Code § 452 (d)), although the Court notes that these 

matters are alleged in the FAC. 

Effect of Bond Motion and Meet and Confer  

Corporations Code section 5710(f) states “If a motion [for a bond] is filed pursuant to 

subdivision (c), no pleadings need be filed by the corporation or any other defendant and the 

prosecution of the action shall be stayed until 10 days after the motion has been disposed of.” 

Defendants argue their motion for a bond triggered a stay that prohibited Plaintiffs from opposing the 

demurrer. The Court does not read section 5710(f) to require Plaintiffs to forego filing an opposition 

to a motion Defendants filed. 

Before filing a demurrer, the demurring party is required to "meet and confer in person or by 

telephone" with the party who filed the pleading demurred to for the purposes of determining 

whether an agreement can be reached through a filing of an amended pleading to resolve the 

objections to be raised in the demurrer. (C.C.P. § 430.41.) Here, the parties' counsel met and 

conferred via email because Mr. Tagawa could not reach Mr. Bajoria by phone. (Tagawa Decl., ¶2-5.)  

Analysis 

(1) Breach of Contract 

To state a cause of action for breach of contract, Plaintiff must be able to establish “(1) the 

existence of the contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s 

breach, and (4) the resulting damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821.) 

In their breach of contract action against NANC only, Plaintiffs allege “NCC, as successor to NCC1, 

was the intended beneficiary for Defendant NANC acquiring the Subject Property and for ongoing 

efforts to secure funds on behalf of NCC.” (FAC, ¶ 31.)  Plaintiffs further allege that NANC “refused to 

act in good faith to respond to basic requests regarding funds secured on behalf of NCC or 

acknowledge obligations to NCC with regard to the Subject Property.” (Id., ¶ 32.) Plaintiffs allege that 

the “failure to respond, account for or acknowledge [their] obligations [under] the AMOU is a breach 
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of AMOU and…breach of good faith and fair dealing on the part of Defendants.” (Id., ¶ 34.)  

Defendants argue the first cause of action fails to state cognizable breach of contract claim 

because the individual Plaintiffs are not parties to the AMOU which is attached as Exhibit 1 to the 

FAC. Defendants further argue that while NCC1 is alleged to have been a party to the AMOU, NCC1 

dissolved in 2017. Defendants argue it is not possible for NCC to be NCC1’s successor-in-interest 

because NCC was not formed until March 2020. 

In opposition, Plaintiffs request leave to amend to allege that the individual plaintiffs had a 

contract with NANC, pursuant to which thee made restricted donations for the agreed purpose of 

building a community center and NANC breached the contract by failing to use the funds for this 

purpose.  

“Liberality in permitting amendment is the rule, if a fair opportunity to correct any defect has not 

been given.” (Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 1227.) As this is the first time 

the Court is reviewing the sufficiency of the complaint, Plaintiffs shall have leave to amend to attempt 

to state a cognizable cause of action for breach of contract.    

(2) Declaratory Relief 

“To qualify for declaratory relief, a party would have to demonstrate its action presented two 

essential elements: (1) a proper subject of declaratory relief, and (2) an actual controversy involving 

justiciable questions relating to the party’s rights or obligations.” (Jolley v. Chase Home Finance, LLC 

(2013) 213 Cal.App.4th 872, 909.) “There is no basis for declaratory relief where only past wrongs are 

involved.” (Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 

Cal.App.4th 357, 366.) 

Plaintiffs allege as follows in their declaratory relief cause of action: 

39. An actual controversy has arisen and how exists between Plaintiffs, on the one hand, 

and Defendants, on the other, regarding their respective rights and duties concerning the 

status of NCC Entity, the donations and funds collected by NANC on behalf of NCC, and the 

rights and obligations associated with the AMOU as to the acquisition of land from the funds 

collected on behalf of NCC. NCC and NANC also need to understand the rights and obligations 

associated with severing the AMOU to allow the parties to operate independently. Plaintiffs 

seek a declaration from the court regarding the rights and obligations associated with the 

AMOU.  

40. Plaintiffs Pandey and Shrestha, by virtue of their membership with NANC, and also 

having a contractual and property interest in the assets held in trust by Defendants, pursuant 

to California Corporations Code section 5142, brings this action.  

41. Plaintiff NCC, having a contractual and property interest in the assets held in trust by 
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Defendants, pursuant to California Corporations Code section 5142, brings this action 

42. NANC purports to be the owner of the funds collected with efforts of Plaintiffs, on 

behalf of NCC, and the elected officers of NCC with support of NANC.  

43. A judicial declaration is necessary and appropriate at this time, and under these 

circumstances so that Plaintiffs may ascertain their rights and duties in relation to Defendants 

and the Bylaws. 

44. Unless and until Defendants’ wrongful conduct in holding the funds and property is 

enjoined and restrained by order of this Court, Defendants’ actions will cause great and 

irreparable injury to the Plaintiffs.  

Defendants argue the second cause of action fails to state a cognizable cause of action for 

declaratory relief and is uncertain. Specifically, Defendants argue that since none of the plaintiffs is a 

party to the AMOU, they cannot allege an “actual controversy relating to the rights and duties of the 

parties” as required by CCP section 1060.  

As part of this cause of action, Pandey and Shrestha allege they are entitled to bring an action 

under Corporations Code 5142 subdivision (a), which provides a means by which a nonprofit public 

benefit corporation may obtain relief for a breach of a charitable trust stating, “any of the following 

may bring an action to enjoin, correct, obtain damages for or to otherwise remedy a breach of a 

charitable trust: [¶] (1) The corporation, or a member in the name of the corporation pursuant to 

[s]ection 5710. [¶] (2) An officer of the corporation. [¶] (3) A director of the corporation. [¶] (4) A 

person with a reversionary, contractual, or property interest in the assets subject to such charitable 

trust. [¶] (5) The Attorney General, or any person granted relator status by the Attorney General.” 

(Corps. Code § 5142, subd. (a).) 

Defendants argue this aspect of the cause of action fails because Plaintiffs do not plead facts 

to show that they have standing or have exhausted remedies under Corporations Code section 

5710(b), which provides for a member derivative action stating, in pertinent part, “[n]o action may be 

instituted or maintained in the right of any corporation by any member of such corporation unless 

both of the following conditions exist: [¶] (1) The plaintiff alleges in the complaint that plaintiff was a 

member at the time of the transaction or any part thereof which plaintiff complains; and [¶] (2) The 

plaintiff alleges in the complaint with particularity plaintiff's efforts to secure from the board such 

action as plaintiff desires, or the reasons for not making such effort, and alleges further that plaintiff 

has either informed the corporation or the board in writing of the ultimate facts of each cause of 

action against each defendant or delivered to the corporation or the board a true copy of the 

complaint which plaintiff proposes to file.” (Corps. Code § 5710, subd. (b).)   

Defendants also argue that reference to an unspecified “NCC entity” in paragraph 38 renders 

this cause of action uncertain given that there are admittedly two NCC entities, an “aspirational” 
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community center and an “NCC committee” referenced in the corporate documents. 

Plaintiffs request leave to amend to demonstrate their standing to bring this action and to 

otherwise clarify the second cause of action. In its discretion, the Court grants leave to amend for 

Plaintiffs to attempt to state a cognizable claim.  

(3) Accounting 

The elements of a cause of action for accounting are: (1) a relationship requiring an accounting, 

such as a fiduciary relationship; and (2) some unliquidated and unascertained balance is owed. (Sass 

v. Cohen (2020) 10 Cal.5th 861, 869.)  

Plaintiffs allege in their accounting cause of action: 

47. Per the terms of the AMOU, NANC has secured funds on behalf of NCC for [the] 

purposes of purchasing the Subject Property and for other purposes but have failed to 

account for these funds. Plaintiffs have demanded on several occasions to Defendants to give 

an accounting of all donations received, and the monies spent on various activities, including 

purchase of raffle lottery tickets, amounts paid to Priests without receipts, gifts and prizes 

distributed, but Defendants have failed and refused to respond to the said request[s], and 

therefore have committed an unlawful and unfair act.  

48. Plaintiffs have demanded on several occasions to Defendants to refund donations 

received from Plaintiffs as they have not given the accounting of the monies spent on various 

activities, but Defendants have failed and refused to give accounting or refund the monies 

received from Plaintiffs. Accordingly, Plaintiffs seek an accounting from Defendants.   

Defendants argue the cause of action fails against the individual defendants because there is 

no basis to compel an accounting from them. Defendants argue that NCC has not alleged an 

entitlement to an accounting from NANC because it was not in existence when the AMOU was 

formed. Defendants also argue that to the extent Plaintiffs are seeking a refund of their own 

donations, these amounts may be ascertained without an accounting.   

As with their other claims, Plaintiffs request leave to amend this cause of action to eliminate 

reference to NCC and to clarify the basis for an accounting. Because the court is granting leave to 

amend the other causes of action, Plaintiffs shall also have leave to amend the third cause of action.   

(4) Request to Add New Claims 

Plaintiffs request leave to assert additional causes of action for: (1) violation of Corporations Code 

section 6320 (duty to maintain corporate records) and 6321 (duty to send annual reports); (2) 

violation of Government Code section 12599.6 (misrepresentations in charitable solicitations); (3) 

breach of fiduciary duty; (4) fraud; and (5) promissory estoppel.   

A party is normally required to seek leave to amend by way of a noticed motion. It is also the case 
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that motions for leave to amend are directed to the sound discretion of the court and “[c]ourts must 

apply a policy of great liberality in permitting amendments to the complaint when no prejudice is 

shown to the adverse party." (Central Concrete Supply Co v. Bursak (2010) 182 Cal.App.4th 1092, 

1101-1102.) Ordinarily, a court will not consider the validity of the proposed amendment in deciding 

whether to grant leave to amend (as that can normally be dealt with on demurrer). (Sanai v. Saltz 

(2009) 170 Cal.App.4th 746, 769-770.) 

Plaintiffs have been granted leave to amend to cure the pleading defects identified in the 

demurrer. In the interest of reducing motion practice in this case, Plaintiffs shall have leave to assert 

the foregoing claims. Before any renewed demurrer, the parties shall make a good faith effort to 

discuss the merit of any arguments raised regarding the sufficiency of the amended pleading. The 

parties are to meet in confer in person or by telephone. 

(5) Time for Amendment and Response 

Plaintiffs shall have 45 days in which to file and serve an amended complaint. Defendants shall 

have 45 days from service in which to respond.  

 
 

 


